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IP OVERVIEW OF POLAND

Recent developments in IP field in Poland
The year 2014 marked a year of not-so-little change in
terms of legal requirements towards marketing in general and

online game marketing in particular.

Implementation of the Consumer Rights Directive

This is naturally mostly associated with the Consumer Rights
Directive being implemented throughout the EU. Poland was
no exception. The landmark legislative act transposing the
directive — pol. ustawa o prawach konsumenta, came into force
on Christmas day, 2014.

The Act did not however come as a welcome Christmas
gift for entrepreneurs, especially for on-line gaming providers.
The Act, in line with the Directive outlined a wealth of

precontractual information to be provided prior to distance

m www.chinaipmagazine.com

B AREREENX
B=EREANR

#hyik:  Urzad Patentowy RP Al Niepodlegtosci 188/192
00-950 Warszawa, Skr. pocztowa 203

EBiE: 44822579 01 40 (President )
+48 22 579 01 53
+48 22 579 02 20

f£E: +482257900 01

B8 FHRFS: informacja@uprp.pl

POik:  www.uprp.pl

contract conclusion.

What is more troublesome, as usual with implementations,
there were minor, but significant divergences from the language
of the Directive.

For instance, the Directive lists the precontractual
information by saying:

“Before the consumer is bound by a distance or off-
premises contract, or any corresponding offer, the trader shall
provide the consumer with the following information in a clear
and comprehensible manner: [...]",

whereas the Polish Act begins the list with:

“No later than in the instance of the consumer expressing
his will to be bound by a distance or off-premises contract,
the trader is obliged to inform the consumer in a clear and
comprehensible manner about: [...]".



This means that in particular eCommerce schemes, the
precontractual information needs to provided earlier than in
other EU countries.

Moreover, whether done intentionally or not, adding the
word “about” may in some cases act to the benefit of the trader
and limit his obligation to provide direct information to the

consumer.

These and other discrepancies mean that documents
such as Terms of Service need to be tailor-cut to the national
requirements. And again, depending on the case, the
inconsistencies may act both to the benefit or detriment of the

service provider.

Warsaw court fines marketing firm for advertising
an F2P game as “free”

Moreover, 2014 brought upon us a decision by a regional
court in Warsaw imposing a fine (approx. €10K) on a marketing
firm responsible for SMS advertisements of a popular tank
MMO. This has made marketing F2P games more difficult.

The court ruled that advertising a game as “free” to play when
in reality, full use of the game is possible only after some in-game
purchases, was contrary to collective consumer interests.

The court had ruled as an appellate body and approved a
likewise decision of the President of the Office of Competition

and Consumer Protection from 2012.

Naturally, the Polish legal system being a continental one,
does not know the concept of court precedence. However, this
decision has already had an impact on similar cases in practice.
Publishers and other firms contracted to market such services
no longer use expressions like “Play for free” without adding a
specific disclaimer.

Restrictive rules on gambling still haunt publishers
Although not a new development in the recent years, the
2009 Gambling Games Act introduced a flurry of activity of
customs officials. Game publishers, especially those publishing
on-line games still feel the impact this regulation has had. This
is for the reason of on-line games often employ chance-based
schemes in order to appeal to broader audiences and develop
a steady MAU base. These schemes allow for a user to benefit
from certain parts of a game, e.g. by playing card games,
lotteries or slot machines users receive items or virtual currency

to be used in the game’s mechanics.
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These virtual currency (or VC, for short) schemes are
often based on the premise that the players will not be able
to cash out the VC (and thus not obtain real-world currency
from entering into a chance-based scheme of the game).
Unfortunately, this is irrelevant with regard to the Gambling
Games Act, because gambling games, by definition of the
Gambling Games Act may be games for monetary or in-kind
prizes. Therefore, the VC or virtual goods within a game, which
may be obtained through a chance-based scheme, may be
considered by authorities or courts as in-kind prizes and the

entire game itself as a gambling game.

Under Article 3a[l] of the e-Commerce Act, Polish law
would be applicable to basically any gambling game scheme
provided on-line. The Gambling Games Act provides for
different requirement for operating specific gambling games.
For example, for the operation of card games, a casino license
is required, and in order to obtain such a license, one must
produce a vast array of documents, follow a strict procedure,
pay high fees and taxes, and establish a business presence in
Poland of significant share capital (4,000,000 PLN, approx.
| million EUR). In particular, playing poker out of casinos is
illegal, regardless whether for monetary or in-kind prizes, in

tournaments or on single tables.

Carrying out a gambling scheme within a game, should it
be considered as a game of chance, within the meaning of the
Gambling Games Act, without meeting the requirements of the
Act, may result in criminal liability of both the game operator
and the participants.

Non-compliance with the gambling games requirements is
subject to fines amounting to 100% of either the winnings of
the participant, or the total profits received by the gambling
game operator.

Alternatively, the game operator (the persons managing
the entity) may be criminally liable and fined by a court up to
720 daily rates (a daily rate is the amount of 1/30 to 400x the
amount of minimal remuneration — 1600 PLN as of 2013, which
equals to fines ranging from 533 PLN to 460.800.000 PLN—
approx. 140 million USD) or up to 3 years of imprisonment or
both-as per art. 107 sec. | of Fiscal Penal Code. Independently,
the participation in foreign gambling games may be subject to
the same criminal liability—as per art. 107 sec. 2 of Fiscal Penal
Code.

Moreover, under the Gambling Games Act, operating and
participating in gambling games on the Internet is prohibited,
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save for mutual bets by bookmakers.

It is therefore self-evident that proceeding with gambling
and VC schemes in games requires much caution. There is a
possibility of applying for the Minister of Finance to conclude
in a decision, whether a chance based scheme is to be
considered a game of chance, with the meaning of the
Gambling Games Act. Nonetheless, such actions have to be
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preceded with a thorough legal analysis of the game itself,
as the Ministry may issue a decision whose conclusions are
negative to the publisher.

Provided by Aleksandra Auleytner and Jakub Kubalski from
the Domanski Zakrzewski Palinka sp.k. law firm in Poland.
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